STATE OF FLORI DA
DI VI S| ON OF ADM NI STRATI VE HEARI NGS
EVELYN E. FERRANTI
Petiti oner,
Case No. 04-1051

VS.

UNI TED DOM NI ON REALTY TRUST,
I NC. ,

Respondent .

N N N N N N N N N N N

RECOMVENDED CRDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Clark, held a final adm nistrative hearing in this case
on June 4, 2004, in Viera, Florida.

APPEARANCES

For Petitioner: Evelyn E. Ferranti, pro se
2370 Cak Creek Circle
Mel bourne, Florida 32935

For Respondent: Juan C. Lopez-Canpillo, Esquire
Fisher & Phillips, LLP
1250 Lincoln Plaza
300 South Orange Avenue
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

Whet her Respondent, United Dom nion Realty Trust, Inc.,
violated the Florida Cvil R ghts Act of 1992, as anended, as

alleged in Petitioner's Petition for Relief.



PRELI M NARY STATEMENT

On March 22, 2004, Petitioner, Evelyn E. Ferranti, filed
her Petition for Relief with the Florida Comm ssion on Human
Rel ations all egi ng that her enployer, Respondent, United
Dom nion Realty Trust, Inc., had discrimnated against her in
violation of the Florida Gvil R ghts Act of 1992, as anended,

t hrough acts of its enployee(s) which essentially constituted
sexual , religious, and ethnic harassnent.

On March 25, 2004, the Florida Conmm ssion on Human
Rel ations transmtted the Petition for Relief to the Division of
Adm ni strative Hearings. On the sane day, an Initial Oder was
sent to both parties. On April 2, 2004, the case was schedul ed
for final hearing in Viera, Florida, on June 4, 2004. The case
was presented as schedul ed on June 4, 2004; however, the case
began at 2:00 p.m to accommpdate Petitioner, who was not
avai l abl e until that tinme.

Petitioner testified on her own behalf. She did not
present any docunentary evidence. At the close of Petitioner's
case, Respondent noved to dism ss the Petition for Relief, which
was accepted as a Mdtion for a Reconmmended Order of Dism ssal.
The undersigned reserved ruling on Respondent's notion.
Respondent presented three witnesses: David Mrenti, Kathy
Rat chford, and Kelli Brain. Respondent offered 11 exhibits

whi ch were received in evidence w thout objection and marked



Respondent's Exhibits 1, 2, and 4 through 12. The Transcri pt of
Proceedi ngs was filed on June 17, 2004. Respondent filed a
Proposed Reconmended Order on June 18, 2004.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing, the follow ng findings of facts are nade:

1. Petitioner became an enpl oyee of Respondent on
Sept enber 25, 2000, as a nmarketing associate at Respondent’s
LakePoi nt e Apartnment Hones.

2. On Septenber 25, 2000, as a part of enpl oyee
orientation, Petitioner received a copy of Respondent’s
Associ ate Manual, which contains Respondent’'s non-discrimnation
and anti-harassnment policies. On June 1, 2001, Petitioner
received a revised copy of Respondent’s Associ ate Manual, which
al so contai ns Respondent’'s non-discrimnation and anti -
harassnment policies. 1In addition to the foregoing witten
docunents, Petitioner indicated that she was aware that she had
24-hour access to Respondent’s internal website wherein
Respondent maintains online copies of its Associ ate Manual .

3. The foregoing manual s and website outlined a "chain of
command” of nmanagenent enpl oyees who were avail able for
reporting incidents of sexual, religious, and ethnic harassnent
and obligated enpl oyees to report perceived incidents of

unl awf ul wor kpl ace harassnent.



4. The referenced manual s assert Respondent's stated
policy that it will not tolerate any harassnment in the
wor kpl ace. No evidence was presented that suggests that
Respondent did not actively pursue the stated anti-harassnent
policy.

5. Petitioner voluntarily resigned her enploynment with
Respondent on June 9, 2003. No evidence was presented that
i ndi cated that any of Respondent's enpl oyees coerced or in any
way pressured Petitioner into resigning her enploynment with
Respondent .

6. Petitioner did not report any acts of discrimnation or
harassnment during the time she was enpl oyed by Respondent.

After her resignation, she conplained that she had observed what
she considered to be inappropriate sexual contact between two
enpl oyees and that a co-enpl oyee had nade i nappropriate conments
about whet her or not she was wearing undergarnents and had
commented on her "wearing her rosary.” Nothing in Petitioner's
testinony indicates that the purportedly offensive conduct was
pervasive or that it created a "hostile workpl ace."

7. Petitioner reports that these perceived incidents of
harassnment occurred prior to the replacenent of Mary Snyder by
Kelli Brain as Community Director in March of 2002. It is,
therefore, Petitioner's testinony that she continued to work in

a non-hostile environnent for 14 nonths until she felt conpelled



to resign in June 2003. Petitioner's Charge of Discrimnation
was filed with the Florida Comm ssion on Human Rel ati ons on
Cctober 12, 2003, nore than 18 nonths after the all eged
harassnment had | ast occurred according to Petitioner's

testi nony.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceeding. 8§ 120.57(1), Fla. Stat. (2003).

9. Subsection 760.10(1)(a), Florida Statutes (2003),
provides that it is an unlawful enploynent practice for an
enpl oyer:

To discharge or to fail or refuse to hire
any individual, or otherwse to discrimnate
agai nst any individual with respect to
conpensation, terms, conditions, or
privil eges of enpl oynent because of such
i ndi vidual's race, color, religion, sex,
national origin, age, handicap, or narital
st at us.

10. Florida courts have determ ned that federa
di scrimnation |aw shoul d be used as a gui dance when construi ng

provi sions of Section 760.10, Florida Statutes (2003). Harper

v. Bl ockbuster Entertai nnent Corp., 139 F.3d 1385 (11th G r

1998); Florida Departnment of Comrunity Affairs v. Bryant,

586 So. 2d 1205 (Fla. 1st DCA 1991).



11. The United States Suprenme Court established, in

McDonnel | - Dougl as Corporation v. Green, 411 U S. 792 (1973) and

Texas Departnent of Community Affairs v. Burdine, 450 U. S. 248

(1981), the analysis to be used in cases alleging discrimnation
under Title VII, which is persuasive in the instant case, as

reiterated and refined in the case of St. Mary's Honor Center v.

Hi cks, 509 U. S. 502 (1993).
12. This analysis illustrates that a petitioner has the
burden of establishing, by a preponderance of evidence, a prinm

facie case of discrimnation. |If that prima facie case is

established, the respondent nust articulate a legitimte, non-
di scrimnatory reason for the action taken. The burden then
shifts back to the petitioner to go forward with evidence to
denonstrate that the offered reason is nerely a pretext for
unl awf ul discrimnation. The Suprene Court stated in Hi cks,
before finding discrimnation in that case, that:

[ T] he fact finder nust believe the

plaintiff's explanation of intentional

di scrim nation.
509 U.S. at 519.

13. In the Hi cks case, the Court stressed that even if the

fact finder does not believe the proffered reason given by the
enpl oyer, the burden still remains with the petitioner to

denonstrate a discrimnatory notive for the adverse enpl oynent

action taken.



14. To prove a prinma facie case of sexual harassnent

involving a hostile work environnment, Petitioner nust allege and
prove the following: (a) she belongs to a protected class;

(b) she experienced unwant ed sexual advances; (c) the harassnent
was based on her sex; (d) the harassnent affected a term
condition, or privilege of her enploynent; and (e) Respondent
knew or shoul d have known about the harassnment and failed to

take pronpt remedial action. Henson v. Gty of Dundee, 682 F.2d

897, 903-905 (1l1th Cr. 1982).

15. Petitioner has failed to present evidence of
harassnent or that Respondent knew or shoul d have known of the
exi stence of the harassnent. Accordingly, she has failed to

present a prima facie case. In addition, she did not pursue

appropriate reporting of the alleged inproper conduct until she
had resigned from enpl oyment with Respondent.
16. Section 760.11(1), Florida Statutes (2003), provides
as follows, in pertinent part:
(1) Any person aggrieved by a violation
of ss. 760.01-760.10 may file a conpl ai nt
with the comm ssion within 365 days of the
al l eged violation .
17. Petitioner filed her Charge of Discrimnation with the
Fl ori da Comm ssion on Hunan Rel ati ons on COctober 12, 2003. By

Petitioner's own testinony, any alleged discrimnatory conduct

t ook place before April 2002. Any alleged discrimnatory act



that occurred on or before Cctober 12, 2002, is tine-barred.

Therefore, Petitioner's claimis tinme-barred. Thonpson v.

Orange Lake Country Club, Inc., 224 F. Supp. 2d 1368, 1374-75

(MD. Fla. 2002); Caraballo v. South Stevedoring. Inc., 932 F

Supp. 1462, 1464 (S.D. Fla. 1996).
18. Assum ng arguendo that there was evi dence that
supported Petitioner's allegations that there was work-pl ace

di scrim nation, Respondent has satisfied the Faragher-Ellerth

affirmati ve def ense.

According to the Suprene Court, if a
plaintiff shows that the supervisor effected
a tangi bl e enpl oynent acti on agai nst
plaintiff, then the corporate defendant is
Iiable for the harassnment. Faragher, 524
U S at 807-08, 118 S. . 2275; Burlington
Indus., Inc. v. Ellerth, 524 U S. 742, 765,
118 S. C. 2257, 141 L.Ed.2d 633 (1998);
MIller, 277 F.3d at 1278. \Were, however,
the plaintiff does not show that the
supervi sor took a tangi bl e enpl oynent
action, the enployer nmay raise an
affirmati ve defense that it: 1) exercised
reasonabl e care to prevent and pronptly
correct the harassing behavior, and 2) that
the plaintiff unreasonably failed to take
advant age of any preventative or corrective
opportunities the enployer provided or to
avoid harmotherwise. Mller, 277 F.3d at
1278 (citing Faragher, 524 U S. at 807, 118
S. . 2275; Ellerth, 524 U.S. at 765, 118
S. . 2257.

Lawrence v. Wal-Mart Stores, Inc., 236 F. Supp. 2d 1314, 1326-27

(MD. Fla. 2002)(citing Faragher v. Gty of Boca Raton, 524 U. S.

775 (1998) and Burlington Indus., Inc. v. Ellerth, 524 U S. 742




(1998)); Walton v. Johnson & Johnson Serv., Inc., 203 F. Supp.

2d 1312, 1319-20 (M D. Fla. 2002), aff’'d, 347 F.3d 1272 (11th

Cr. 2003), cert. denied, 124 S.C. 1714 (2004)(citing sane);

Carter v. Anerica Online, Inc., 208 F. Supp. 2d 1271, 1277 (M D.

Fl a. 2001).

19. In the instant case, Respondent exercised reasonabl e
care to prevent harassnment by having in place a neaningful anti-
harassnment policy. Petitioner failed to avail herself of the
establ i shed procedures set forth in the anti-harassnent policy.
It was literally inpossible for Respondent to inplenent
corrective action, assum ng such action was needed, if
Petitioner failed to conplain appropriately.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Fl orida Comm ssion on Human Rel ations
enter a final order dismssing Petitioner's Petition for Relief

for failure to present a prinma facie case and because it is

ti me-barred.



DONE AND ENTERED this 9th day of July, 2004, in

Tal | ahassee, Leon County, Florida.

i

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 9th day of July, 2004.

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Evelyn E. Ferranti
2370 ak Creek Crcle
Mel bourne, Florida 32935

Juan C. Lopez-Canpillo, Esquire
Fisher & Phillips, LLP

1250 Lincoln Plaza

300 South Orange Avenue

Ol ando, Florida 32801

Cecil Howard, Ceneral Counsel

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.

11



